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2  Humbly Pewerh, 5 9 
| HA William or TT e ſubſcribes himſelf). A tortong 
"M Guliclmus Milne, of this gate, entered into an a- Ag 
"3 > greement with the. petitigger, by which he became 1761. | 
ound to ſerve him in hetkling and weaving for 
3 9 N from Martinmas 1107, ſor certain wages to 
zm. 
bo ecordingly, at that time, Mie EST of into the pe- 
- Bitioner's ſervice, and had from that period ſeveral things 
- furniſhed to him, and ſeveral advanced to him at 
different times by the N | 
On the other hand, the petitioner received ſome thiogs 
om Milae, N * webs of n u. 


N I x 9 
containing 224 yards. Theſe, : Milne ſaid, he was de- 


Sep. 15. 
1764. 


ſireous ſhould be diſpoſed of, and for that purpoſe aſked 
the petitioner to take them; and as the cloth was in the 


hands of one David Webſter, the petitioner wrote dut 


an order on him from Milne, which Milne got and re- 
turned him ſubſcribed ; and, upon production offt, the 
petitioner got the cloth, which he, of this date, entered 
to Milne's.credit, both in the Waſte-book: and Ledger. 


Nov. 26, Of this date, Milne and the petitioner being to clear, 


1764. | 


the account in proceſs was drawn out, in which Milne-is 
debited with the different ſums advanced to him, and 
with the value of the different things furniſhed to him; 


while, on the other hand, he is credited for the wages due 


him, and for the value of ſome things the petitioner had 
got from him, particularly 5 /. 125. as the value of two 


webs of Oſnaburgh cloth, containing 224 yards, at ſfix- 


pence. per yard. 


From this account, there aroſe a balance in the peti- 


tioner's favour of 5 /. 85.; but as Milne complained much 
of the fatigue he had bad in the petitioner's ſervice while 
in the country, the petitioner gave him up this.balance, 
as mentioned in the account; upon which Milne grant- 
ed him the diſcharge in Prock which is as follows: 
« Arbroath, 26th November 1764, Then received from 
john Sturrock full payment of all accounts, or tranſ- 
actions, preceding this date, and ſame is diſcharged by 
* (figned) William Mitne.” © een 7 
After all this, Mr Milne nevertheleſs thought proper 
to purſue the petitioner for the price of the two webs; 
and as the libel and decreet following thereon confiſts 


but of one page, and are of a ſingular nature, and 85 2 
it 


tain facts material to be adverted to in the ſequel, it w 
be beſt to take them in verbatim: To the hononrable 


the Magiſtrates of Aberbrothock, humbly means and 


* ſhows, I William Milne heckler in Aberbrothock, that 


where 


a nm 1 nn „ 


| | " 7 * 
6 where, W ee of E motith; 1 having two 
ſale-· webs in the cuſtudy of David Webſter merchant, 
John Sturrock heeklet in the faid burgh, dunned me 
for ſeveral days tor the (ard webs, in order, as he ſaid, 
to fend to London with James Davidſon to ſel for my 
© account ; to which Lat laſt conſented; but the more 
* eafily to come at the faid webs, he the ſaid John Stur- 
rock, as I am informed, produced and delivered up a 
« precept, or order, for that purpoſe, to which my name, 
or ſubſeription, is by ſome perſon or other adhibit; 
and accordingly the faid John Sturrock receive 
the faid two webs from David Webſter, and 
granted receipt therefor : but I am informed, that the 
* {aid John Sturrock never ſhipped the ſame, and abſo- 
© Jutely refuſes to give me any account thereof: Where- 7 
© fore, in all law, equity, and juſtice, the ſaid John Stur- 
rock ought and ſhould be decerned and ordained by | 
« decreet of Court, either to make payment to me of the | 
* forelaid ſum of 5 J. Sterling, as" the value of the faid | 
two webs; or at leaft to find fufficient caution, that | 
the ſame ſhall be immediately ſhipped for London, there 
© ſold to the beſt advantage; and that the price thereof 
* ſhall be paid to me; with the ſum of twenty ſhillings 
money toreſaid in name of damages, and as the ex- 
a ome of this proceſs, according to juftice,——Aber- 
© brothock, the 5th day of December 1764 years, ohm 
© Renny bailie, continues the action to next court=day, and 
* ordains- the order granted to David Webſter to be pro- 
* duced. (Signed.) John Renny.— Aberbrothock, the 
* 14th day of December 1764, John Renny Bailie, com- 
© peared parties. The judge, after cauting the purſuer 
* write his name in Court, and ſome other papers being 
produced with his fubſeription; finds, that the draught, 
or order, by which the defender got up the two webs, 
does 
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does not have the ltere of the purſuer; and 


therefore decerns againſt the defender for the ſum of 


* 71. Sterling, as the value of the ſaid two webs, with 


fg. Sterling of expences of plea, and ordains execu- 
* torials to paſs; reſerving action to William Milne a- 
* gainſt the defender, or any other perſon,” who he can 
find has adhibit his ſubſcription to the foreſaid order. 
(Signed) John Renny. Againſt which ſentence the de- 
tender, John Sturrock, appealed to the Lords of Juſti. 
© ciary. (Signed) Pete Renny. “ 
Before the appeal taken by the petitioner came to be 
diſcuſſed, Milne and he having met, a ſubmiſſion was 
5 and readily agreed to by the petitioner, who 
imſelf wrote the ſubmiſſion, which was ſugned by Milne 
and him before witneſſes. 

But ſoon after this ſubmiſſion, the petitioner having 
become apprehenſive, from tome expreſſions that dropt 
from one of the urbiters, and from ſeveral other circum- 
ſtances, that juſtice would not be done him, he took an 
inſtrument againſt them, requiring them not to deter- 
mine. However they paid no regard to this, and, of this 


June 27. date, pronounced a decreet-arbitral, Finding the petition- 
1705+ erliable to Milne in 7 /. 14.5. Sterling: But this decree 


is null for want of writer's name and witneſles, 

In Auguſt thereafter, Milne brought a proceſs againſt 
the petitioner before the bailies of Aberbrothock, narrat- 
ing the firſt decreet he had obtained before them, and the 
decreet-arbitral ; and ſubſuming, that it was neceſſary 
for him to have a decreet of interpoſition, as the ſubmiſ 
ſion contained no clauſe of regiſtration. 

Various defences were proponed againſt this action: 
But the bailies over- ruled them all, and decerned. Upon 
which the petitioner applied for, and obtained a ſuſpen- 


ſion, which having come in courſe before Lord _—_— 


leck, his Lordſhip, 3 88 for the petitio- 
ner againſt a decreet in abſence, with anſwers for Milne, 
pronounced the following interlocutor; „finds, that, as Poe 
© the ſubmiſſion is not on ſtamped paper, and has novo 
« witneſſes ſubſcribing, that it was no proper warrant 
for obtaining a decreet of regiſtration ; but turns the | 
« decreet into a libel,” and appoints the procurator for | 
Mr Milne, to make anſwer to the objections to the A 
debt ſtated in the repreſentation. for John Sturrock, and N 
* to ſtare how he inſtructs his claim; and this within | 
eight days.. ä 
Againſt this interlocutor -Milne preferred a repreſen- 
tation, praying an alteration of the interlocutor; at leaſt 
that, before anſwer, the Lord Ordinary would order, that 
the petitioner's receipt for the two webs ſhould be pro- 
duced, as alfo his books, and Milne's order on David 
Webſter, in conſequence of which they were delivered. 
Upon this the Lord Ordinary ordered the repreſen- 
tation to be anſwered; and, in the mean time, ordained 
the petitioner to produce the writings called for. 
In obedience to this interlocutor, the petitioner pro- 
duced his books, from which it appears, that both in the 6 
Day-book and Ledger the webs are entered to Milne's 
credit, on the 15th of September 1764; and in the Ledger 
they are ſtated at 5 J. 125. and in the Waſte book at 3 5. 
more, which ſmall variation was owing to no preciſe bar- 
pain being fixed as to the -price at this time, that not 
aving been done till the clearance. As to the other writ- 
ing, viz. the order on Webſter, and the petitioner's receipts, 
thele were not, and did not fall to be in the petitioner's 
hands; they plainly fell to be produced by Milne himſelt; 
for it appears from the deereet above inſerted, that they 
were produced before the bailies of Aberbrothock, and he 
beſt knows what has become of them, and why they don't 
? make their appearance now. | 
B The 


1 

The Lord Ordinary. nA adviſing this repreſentation, 

with the anſwers, was pleaſed to pronounce the following 
June 24- interlocutor. Having again cenfidered this repreſen- 
1766. tation, with the anſwers and writs produced, and eſpe- 
© cially that the ſubmiſſion is not denied to have been of 
© the hand writing of the ſuſpender, and concerns the 
« ſettling a ſmall account between two manufacturers; 
finds the debt habily inſtructed by the decreet-a bitral ; 
© repells the reaſons of ſuſpenſion ; finds the letters or- 
* .derly proceeded, and decerns ; and finds expences due.“ 
Againſt this interlocutor the petitioner. begs leave to. re- 
claim, being hopeful it will be altered, and the judgmeut 

firſt pronounced by the Lord Ordinary adhered. to. 

The iniquity of the decreet-arbitral under challenge is 
apparent. On the 26th November 1764, Milne granted 
the petitioner an ample diſcharge of all: accounts and 

' tranſactions between them preceeding that date. The two 
webs in queſtion were fold and delivered to the petitioner 
long before that time, as far back as the 1 5th September, 
as appears from the petitioner's books; and, even accord- 
ing to Milne's own ſhowing, as far back as the beginning 
of November; for in his 1 to the magiſtrates, 
which he preferred on the th of December, he ſets forth, 
That the petitioner had got the goods in the beginning 
of laſt month,” that is November preceeding. Theſe 
vwebs therefore muſt ſurely be underſtood to fall under 
the general diſcharge, as they are trifling furniſhings, and 
of the ſame nature with the reſt that compoſe the account 
between the parties: It would therefore require ſome 
very ſtrong preſumption, to induce your Lordſhips to be- 
lieve, that they were not meant to be comprehended un- 
der this diſcharge; but Milne has not offered any one 

circumſtance whatever to that purpoſe. | 
Ihe ſtory of the forged order upon Webſter is evident- 
ly a fiction, and nothing to the purpoſe. Milae * 
that 


yu" 
that he agreed to give de petitioner the webs; conſe- 


5 chere was no occaſion for any order at all, and 


refore no temptation to forge one, as the petitioner 
could have got them without any writing whatever. As to 
the new method of improbation followed by the bailie of 
Aberbrothock, in muſt appear very ſingular and curious. 


- In order to try the queſtion, whether the order was for- 


ged or not, the bailie, without citing the petitioner, or 


any other party, orders Milne-to write his name; and on. 


obſerving what he wrote was not exactly ſimilar to the. 
ſubſcription at the order, he finds, that it does not have 
the ſubſcription of the purſuer ;- and therefore decerns 
© againſt the defender for 7 /. Sterling.” This extraor- 
dinary method was the more inexcuſable in. the bailie, 
that he knew very well, Milne, who is abundantly whim- 
ſical, was in uſe to vary his ſubſcription as it ſtruck him 


in the head, and ſometimes to ſubſcribe Gulielmus inſtead . 


of William; but the decerning againſt a man. without 
hearing him, is, if poſlible, ſtill more extraordinary and 
unjuſtifiable. 1. 1 Ker, oof 11. 
Since then the petitioner had a general diſcharge from 
Milne, and ſince the webs in queſtion naturally fell under 
that diſcharge, and Milne has, not offered. any one cir- 
cumſtance or preſumption to take them out of it, it ſeems 
to follow that the decreet- arbitral is unjuſt: ſo that the 
only queſtion that remains is, whether the petitioner can 


be barred from challenging it on the head of iniquity ; 


and he humbly apprehends he is not; becauſe, 


tmo, The ſubmiſſion is null as not being ſtamped. That 
this is a nullity in a ſubmiſſion is a ſettled point, as will 


appear to your Lordſhips from a deciſion, thus abridged 


in the dictionary, vol. 2.. page 543. in ne. In a,queſ- 
tion, if ſubmiſſions fall under the ſtamp act, it was ur- 
* ged, that a decreet- arbitral needs not be ſtamped, being 
*:queſt a judicial act: But a ſubmiſſion is a contract, an 

* ought. 


1 
* oug ke to be ge as much as any other contract. 
4 The'Lards found, that ſubmiſſione are comprehended 


v1 © ile? che act. 1ſt January * 1726, aer cory Witſh- 


7 "of + * Nr 


2190797 fo „ 344 : 
> "cre, The' JecWbarbieral1 is null, becauſe i it wants wri- 
ters name and witneſſes; and that this is alſb a nullity, 
appears from the dictionary, vol. 2. page 546. A de- 


ecxeet-arbitral is not à privileged writ; and therefore 
found null wanting witneſſes. Fountainhall, 25th July, 


©1508; Lord Piteur contra Lord Millhall. 
Ihe petitioner, with ſubmiſſion, cadmer ſee TE the 


nullity for the want of the ſtamp'is taken off by the cir- 


cumſtance of its being wrote by himſelf. The ſtamp act 
makes no odds between writings that are holograph and 


thoſe that are not; neither can he ſee how the ſmallneſs 


of the eauſe ſhould take off the nullity, of the decreet-ar- 
bitral, ariſing from the want of writei's name and witneſ- 


ſes. A nuncupative legacy below 100 /. Scots, may, no 


doubt, be proved by v itneſſes; hut it is new to maintain, 


that a bond or obligation for a ſum of money below 1000. 


Scots, ought to be ſuſtained; though deſtitüte of the 


ſolemnities which the . has required in "wricngs | in 
Seneral. 


It was argued for Milne, that verbal ſubwifft ons and 


verbal decreets-arbitral had been ſuſtained; and it is 
true, there are ſeveral old deciſions to that purpoſe a- 


bridged in the dictionary, voce Proof, vol. 2. page 232; but 
thele deciſions. cannot avail the charger; tor verbal de- 
ereets- arbitral are challengeable on the head of iniquity, 
the regulations 1695, being. expreſsly confined to de- 
creets- arbitral on written ſubmiſſions; ſo that, if the 
ſubmiſſion and 'decreet-arbitral in queſtion, are to be ſul- 


tained as verbal, the petitioner is intitled to be heard a- 


gainſt che decreet-zrbitral on account of its iniquity, 


which he has endeavoured to make out above. s 
5 ut 


, | % 


: 


But again cheſe deciſions do not apply becauſe; in 
fact, the ſubmiſſion here was not verbal, nor the decreet- 
arbitral either. The parties concerned agreed, that they 
ſhould be both reduced into writing ; into writing they 
both were reduced, but in a manner which the law repro- 
bates ; and therefore they muſt go for nothing, although 
it were true that parties might have ſubmitted, and arbi- 
ters determined this ſmall matter verbally; becauſe quod 
potuit, non fecit; quod ferit, non potuit. 

May it therefore pleaſe your Lordſbips, to review 
the Lord Ordinary's interlocutor, and ſuſpend 
the letters ſimpliciter, 

According to juſtice, GC 
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